Algorithmic Regulation
and Personalized Law

A Handbook

cedited by
Christoph Busch
Alberto De Franceschi

2021




Table of Contents

LASE OFf AUTROTS 1ot e

INTRODUCTION

Personalization and Granularity of Legal Norms in the Data Economy:
A Transatlantic Debate (Buscli/De Franceschi)

Part 1
The Concept of Personalized Law

A. Personalizing Default Rules and Disclosure with Big Data (Porat/Strahilevilz) .
L. Introduction........v....

I1. Theories of personalized default rules
1. Contract law default rules
2. Majoritarian default rules
a) In general .
b) Personalized Majoritarian Default Rules
3. Minoritarian {or penalty) default rules

a) In gencral -
b) Minoritarian default rules as facilitators of personalized default rules
4. Third-party effects.
I1. The feasibility of personalized default rules
1. Big Data and Big Five
2. Big Data in the law.,
a) Consumer contracts
b) Organ donation...................
¢) Medical malpractice...........
d) Landlord-tenant law
¢) Labor law..............
3. Big Data guinea pig
IV, Possible Objections and Limitations
1. Cross Subsidies.
2. Strategic Behavior..
3. Abuse by Merchants...
4. Uncertainty ..
5. Case law Fragmentation ..........
6. Statistics, Stereotyping, and Valuable Default Rules
7. Subordination, adaptive preferences, and personalization...

8. PIIVACY oottt ecene st essens

9. “But I Can Change!” and opting in
V. Personalized disclosure ...
VI. Conclusion ...

B. Personalizing Negligence Law (Ben-Shahar/Porat)
L INEOAUCHON oottt e enaees

I1. Personalized negligence under existing Law .....oecereeccensennenes

1. Diminished capacity ...

a) Physically disabled.

b) Children................

¢) Mentally disabled

2. Elevated capacity

3. Resource-based personalization

XI

44

51

54
54
60
61
61
61
62
63
64



Table of Contents

4, Personalization through insurance?......
5. Summary
[11. The efficiency of personalized standards
1. Levels of care
a) Skill-based personalization
b) Risk-based personalization
¢) Self-personalization
d) Summary
2. Levels of activity
a) Improving or distorting levels of activity 74
b) Activity levels with self-personalization 75
€) A hybrid regime. s snses s aees 76
3. VICHIN CATCouttiiitieieicetntcscietse e sscnimtacrenesesas sttt rss s st rns 76
) SKill-based PersOmaliZation ... esssseeesseeesesessessestssssesssssssssasssssan sesere 77
b) Risk-based personalization ..o eeeoeessesessseesseeesseosesiessessssasssssassasasssnssssas ceesas 78
4. Ex ante investment in improving private characteristics 78
a) Skill-based PersonaliZation e ess e sess s ssssssarasassesecsses eens 79
22) Personalized STANUATAS oo oo earsr s ssastesesssseasonseasssnensassssase suene 79
bb) Uniform standards with full compliance 79
b) Risk-based persONaliZation .. uiciirneeseeeeoseeceeesere e eeseessssassssassssssssssssssessessessas sossos 80
20) Personalized SEANUATAS ........covoeeeoeeceos oo vessesesessseeseacemersssbessssssassassass enses 80
bb) Uniform standards with full compliance........oocccevrrernneee. 81
50 SUMIMATY oottt escesnessessisss s s ses s e e saen 82
TV, JUSHCE CONSIACTALIONS covnvreececeeeieeiecientis e eeeesseasteressssesessnasensosssassssnastnes 83
1. Corrective justice 83
2. Distributive justice . 84
a) Among injurers 85
D) VICHMS VEISUS INJUIETS.c.icureceeeeeceseisiesssioessssssssssssssssssasssssessssessssssessansecssessessnsanees 86
V. Broadening personaliZation......ociscssesssesssssssssssssssssesssssssssseenssesessssanis s 87
1. Procedures for implementing personalized standards......... 88
a) Gradual personalization 89
b) Presumptions. 89
2. Which personal infOrmation?... . .eesvcssssnseesssssssssse s ssssssssesssssssssssssessssessssssssssssns seeee 90
a) Physical characteristics 91
b) Cognitive and emotional characteristics ..................... 91
¢) Past behaviors 94
d) Resources 95
VI. Conclusion 95
C. The Death of Rules and Standards (Cascy/Niblett) 98
L. Introduction 98
I1. The emergence of microdirectives and the decline of rules and standards ... 102
1. Background: Rules and standards ...... 102
2. Technology will facilitate the emergence of microdirectives as a new form of law ....... 103
a) Predictive Technology .o
b) Communication Technology ...........eeeeroeeoeconseeesrecreer e
€) SUMIMIATY weoivvvrietiicereeereeneeestaessssossssseseesesssresose s sensanses
3. Examples
a} Predictive technology in medical diagnosis
b) Communication technology in traffic laws
4. The different channels leading to the death of rules and standards..
a) The production of microdirectives by nonlegislative lawmakers...
aa) Regulatory microdirectives
bb) Judicial microdirectives
b) An alternative path: Private use of technology by regulated actors ..o 111
1. Conclusion 112

VI




Table of Contents

Part 2
Critique and Theoretical Perspectives

D. The Law between Generality and Particularity. Chances and Limits of Personalized Law

(Grigoleit/Bender)......... . 115
I. Introduction 115
I1. Distinctions and notional specifications . b e 116
1. Technology-related specifications. 116

a) Technological vs. conventional ..... 117

b) Rule-claboration (Big Data) vs. rule-communication (Big Link) 118

2. Law-related specifications. 118

a) Factual-private vs. legal-public.. 119

b) Rules vs. standards 120

c) Evolution (changes within the system) vs. revolution (changes of the system)........ 121

ITT. EVOIULONATY PEISPECIVES vvvvvvcervvrreerreeeesces s sesereoseesseessssesssesssssessarsssssssesssssesess s o 12}
1. Torts: The reasonable standard of care. b et e et R ARt b s R e 122

a) Limits of personalization of standards.............. 122

b) Ex post-rule-personalization .........eeennrovevooeoo. 122

c) Ex ante-rule-personalization.. 124

2. Contracts . 125
a) Default Rules ........ 125
aa) Theoretical objections to the purely empirical approach to default rules........... 126
bb) Constitutional limits: equality and freedom 127
b) Disclosure rules.........on. 130
IV. Revolutionary perspectives. R 131
1. The digital revolution as a factual phenomenon 131
a) Generalizing the field-specific APPLOACH 1o ssesisersrins 131
b) Especially: dealing with probabilities.............ooooccooooseoo 131
2. Limitations to changes of the very structure of the legal system.... 132
a) Legitimacy-related concerns with regard to algorithmization ... 132
b) Constitutional concerns with regard 10 personalization ... 133

aa) Separation of powers: possible power shifts away from the parliament
and the judiciary . 133
bb) Democracy: dissolution of publicity 134
cc) Equality: diserimination and dissolution 135
V. Conclusions.. . 136
E. Granular Norms and the Concept of Law: A Critique (Auer) . 137
1. The Inevitability of Legal Typification .. - 138
IL. The Problem of Algorithmic Discrimination ............... 142
IIL The Scope of Granular Law and the Rise 0f CONSUMCTISI e oeeeesereesersssmesssemssseessserin 145
TV. Regulation and 1he RULE Of LaW.uu.o.oooeesorssces e oseeserssessssssssasrssssessomssssssssees s o 149
V. Granularization and the Problem of Rule-Following 151

F. Logopocia: Normative Typification and Granular Norm’s Informational Differentiation

(Femia) e iatasrerasratasaats 155
L. More acts or more words: negotia, pragmata, activities 155

I1. Two ways of grasping reality: taming the chaos with Emilio Betti and Tullio Ascarelli... 157
1L End of the journey among the concepts’ penumbra. From type to typification,

and from typification to dissemination.... 160

IV. Big data: quantities make a qualitative shift in nomogenesis - 16l
V. Nomogenesis at the intersection point between normative technique and informational

T e, . 163

V1. The loss of informational innocence 164

VIIL. Norms on the move..... . 165

V1L Les communications & les commerces 166

IX. Politics or Algorithmics ..., . 170

VII



Table of Contents

G. “Granularization” and Cross-Subsidies: Liberal, Neoliberal and
(DEHOZEQMAULT) oo o CPECHVES

L. Granularization: a consistent outcome of a neoliberal trend. 172

1L The costs of granularization: the many slmrtcomings of
H1. Liberal general principles v. neoliberal “granul
IV. Is granularization efficient? Abstraction and t
V. Granularization and cross subsidy ...
VI. What’s wrong, if anything, with cross-subsidy?,

Socialist Perspectives

algorithmic governmentality.... 174

arized” rules 177

Part 3
ation in Contract, Consumer and Tort Law
H. ‘Granular Legal Norms’ in the Financi

Personaliz

al Services Trade 2T S 185
1 The advent of a digital W 18
IL The trend towards the personaliz

to the ‘images of the consumer’ 187

IL The discourse on granular legal norms
disclosure provided by European contract law).. 192
IV. The personalization of financia] services............... 195
1. The know-your-customer rule in investment SCTVICES cvvvmeeroeeeoeooesoooooooooo 195
2. The know-your-customer rule in insurance SCIVICES oo 198
3. The know-your-customer rule in credit banking .. 198
V- Some final remarks vt 201

L. De- or Re-typification through Big Data Analytics? The Case of Consumer Law

(NHRILE e LW 203

L Clarification and Argument
IL. From Typification to Granulariz
1. Consumer images
2. Consumer law 2.0

ation prior to Big Data Analytics..

. 206

. 206

3. Contractual underworld.... . 207

4. Consumerization of consumer laW.ouo . 208
III. From Granularization to Personalization through Big Data Analytics . 209
L. Digitalization .................. . 209

2. Big data analytics........ . 211
IV. Big Data Analytics in Law Making and Law Enforcement ... . 212
1. Evidence based policy through big data analytics .. . 213

2. Shortcomings of Statistics ..o, - 214

V. Prospects for big data analytics in consumer law w215
1. Information rights and obligations .........o......... . s 216

2. Reducing the complexity of information through big data ANAlYtics oo 217

3. Complexities of consumer law enforcement ..., . 217

4. Reducing complexity of enforcement through big data? .o 219

V1. Big Data Analytics and Re-typification

e

- Personalization of the Law and Unfair Terms in Consumer Contracts (Patti) ...

221
L Introduction..................

2. The European CDOAOLOBY ottt 223
a) The scope of application of the judicial control ..., . 223
b) The unfairness test ..o 225

3. A personalized approach? ....
ML The role of personalized law.
1. Personalized default rules..

. e 229

2. Personalized Mandatory Rules.................. . e 230
[V. The enforcement..... . . R 233
Ve CONENISION sttt 234

VI



Table of Contents

K. Personalization of Tort Law? (von Bar) ...........cvececormenssisns b s 236
Part 4
Technological and Behavioral Perspectives
L. Personalized Law and the Behavioral Sciences (Hacker) ... 241
I. A very short introduction to behavioral law and economics... 242
1. Behavioral economics oo . 242
2. Legal APPHCALIONS woooovoeoeceeerreeseees s s s s . 243
I1. The knowledge problem in behavioral law and ecoONOMICS coovrvvreerrecrevmssssnnes 244
1. Uncertainty about the true rationality of market actors . 244
2. Psychometrics and the quantification of Bias...ceeeenererrreeees 245
3. Personalized law as a solution to the knowledge problem ... . 246
1. Examples of personalized behavioral law 247
1. Disclosures . 247
) GENEral IO et . 247
b) Concrete examples . OO . 248
a) Consumer disclosures: personalizing the Consumer Rights Directive . . 248
b) Financial disclosures: personalizing MiFID 1. sseessesscsoses . 249
2. Default rules . 250
a) General idea..... . 250
D) CONCTELe CXAMPLES wovvvrreneereoeeeseeeeoeoeooeoeoeeeeee e eeooeesesssenens . 251
3. Mandatory law... . 252
a) General ide ..o . 252
b) Concrete examples................ , e 252
aa) Personalizing unfair commercial practices under the UCPD., e 253
bb) The benefits of personalization . 257
V. The limits of personalized behavioral law............. e 258
1. The strength of empirical correlations . 258

2. Algorithmic bias and discrimination w259

V. Good governance of personalized behavioral law oo, 261

1. Privacy respecting metrics 261

2. Oversight and algorithmic auditing 262

V1. Conclusion... . 263
M. “Smart Contract”, “Granular Norms” and Non-Discrimination(Zeno-Zencoviclt) ... 264
L ONlY WOTdSuuinieieienriereenecereeeeeesee oo . 264

11. How “smart” can contracts be? . 268
[11. Creditworthiness... . 271
1V, “Granular norms”..... . 275

V. Non-discrimination in the age of big data 278

N. Algorithmic Regulation and (Im)Perfect Enforcement in the Personalized Economy

(Biisch) et ettt 279
L TREOAUCHON ettt st e e 279
I1. Big Data and the Crisis of Generalities... . 280
I11. Making Laws for the Personalized ECONOMY i 281
1. Granular Legal Norms: The Demise Of TyPIHICAtIONST couverrerereremrimsssssson st 281

2. Use Cases of Personalized Law....... T 282

a) Personalized Disclosures on Digital Marketplaces....... 283

b) De-biasing Customer Ratings in the Sharing Economy 283

¢) Personalized Traffic Rules in the Smart City s 285

3. Fighting Fire with Fire: Adverse Targeting meets Personalized Law oo 286
IV. Governance of Algorithms for Personalized Law ......oeeeooveecsrrsisens PRSI 288

1. Personalized Law as Algorithmic Regulation ..o . s 288
2. PrIVACY AN CROICC oo sssmmsssnssssrss s . 289
3. Quality Of Data and MOAelS v.ouuunreivonreecoveovirsssssssesesssesesssessssns . 290
4. Compliance Monitoring and Algorithmic Auditing... . 290
V. Conclusion 291




